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Summary:  The Michigan Court of Appeals 
has held that a PIP carrier, after paying PIP 
benefits to its insured, has a cause of action 
pursuant to the subrogation provisions of its 
auto policy against a tort feasor whose 
negligence caused the insured’s injuries when 
the tort feasor is not a participant in the 
Michigan No-Fault system.  In addition, the 
right of subrogation was vested at the time 
that the carrier paid the benefits, and a 
subsequent release signed by the insured [for 
his claim for damages other than PIP 
benefits] did not release the carrier’s claim 
because the insured had no authority to 
release the carrier’s vested right.  
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In a published opinion1 a panel of The 
Michigan Court of Appeals has upheld an auto 
carrier’s right to recover via subrogation for 
amounts paid to its insured under a no-fault auto 
policy.  The defendants in the underlying case 
were an out-of-state trucking company and its 
driver.  Because the trucking company had not 
operated within the state of Michigan for more 
than thirty (30) days in the calendar year, it was 
not required to participate in Michigan’s no-fault 
insurance system.  As a result, when the 
company’s driver was at fault for an accident 
occurring in Michigan, the trucking company 
was liable to the injured party under a typical 
automobile liability theory distinct from any 
consideration under the no-fault act.  
 
 The plaintiff in the underlying case was 
an insured of State Auto Insurance Companies 
under a typical Michigan No-Fault auto 
insurance policy.  He was injured in an accident 
for which Jose Flores Velazquez, a driver for 
Poly-Trucking, Inc., was determined to be at 
fault.  Poly-Trucking, Inc. did not typically 
operate in Michigan and was not required to 
participate in the Michigan No-Fault automobile 
system (because it did not operate in Michigan 
for more than thirty days in one year).  
Therefore, Velazquez and Poly-Trucking, Inc. 
did not enjoy the tort immunities of the 
Michigan No-Fault Act, MCL 500.3101, et seq.   
 
 As a result, Velazquez and Poly-
Trucking, Inc. were liable in tort for the injured 
plaintiff’s claim.  The plaintiff elected to claim 
first-party benefits from his own carrier, State 
Auto Insurance Companies, and State Auto 
                                                           
1 State Auto Insurance Companies v Velazquez 
and Poly-Trucking, Inc., _____ Mich App ____, 
Ct. of App.  Docket No. 253886, June 16, 2005. 

made typical PIP benefit payments to its insured.  
The plaintiff/insured filed a third-party claim 
against Velazquez and Poly-Trucking and 
eventually settled with the self-insured trucking 
company for $197,500 [for non-economic 
damages and economic damages beyond the 
statutory limits for PIP benefits recovery]. 
 
 Under the subrogation provisions of its 
policy, State Auto Insurance Companies filed 
suit against Velazquez and Poly-Trucking, Inc. 
in the Circuit Court of Kent County.  Defendants 
filed a motion for summary disposition on the 
grounds that they were not required to 
participate in Michigan’s no-fault auto insurance 
system and the trial court agreed, granting the 
motion. 
 
 The Court of Appeals agreed that Poly-
Trucking, Inc. did not have to participate in the 
no-fault system, but found that it was liable in 
tort and that State Auto had a valid subrogation 
claim and would be allowed to recover for any 
benefits that it paid [as its obligation to its 
insured for PIP benefits] which are “reasonable 
charges incurred for reasonably necessary 
products, services and accommodations for an 
injured person’s care, recovery, or 
rehabilitation.”  MCL 500.3107(1)(a).  A 
negligent defendant is liable for all injuries 
resulting directly from his wrongful act, whether 
foreseeable or not, if the damages were the legal 
and natural consequences of his conduct and 
might reasonably have been anticipated.  Ensink 
v Mecosta Count General Hosp, 262, Mich App 
518, 524, 687 NW2d 143 (2004).  
 
 State Auto also asked the court to 
consider the validity of a release signed by its 
insured for his claim.  The court concluded that 
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State Auto’s subrogation rights were vested at 
the time it made its payments and was already 
standing “in the shoes of the subragor” and its 
insured did not have the ability to sign away 
State Auto’s rights [to recover].  
 
 The obvious conclusion, therefore, is 
that an auto carrier which pays PIP benefits to 
its insured has the right to pursue a subrogation 
claim against a wrongdoer who is not a 

participant in the Michigan no-fault system, and 
that its right to do so is vested at the time it 
makes the payment(s) to its insured.  
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